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freely, without favour and without fear. This provision of the law
is not for the protection or benefit of a malicious or corrupt judge,
but for the benefit of the public, whose interest it is that the judges
shall be at liberty to exercise their functions with independence
and without fear of consequences": Scott v. Stansfield (1868), L.R.
3 Ex. 220, per Kelly, C.B., at p. 223. It can be argued from the
authorities that the judge of a court of record is not liable for Any-
thing done or said in the exercise of his judicial functions, evei/if he
exceeds his jurisdiction.
In the case of acts done within the jurisdiction the immunity Scope of
exists, however mahcious, corrupt or oppressive be the acts or words Immunity,
complained of: Anderson v. Gorrie, [1895] 1 Q.B. 668; K. & L. 236.
Immunity does not attach to a ministerial, as opposed to a judicial,
act. Thus an action lies for a wrongful refusal to hear a case, but
not for a wrongful decision: Ferguson v. Earl of Kinnoull (1842),
9 Cl. & F. 251; K. & L. 280. Moreover a judge is not liable where
he exceeds his jurisdiction owing to a mistake of fact, unless he ought
to have known the facts ousting his jurisdiction: Calder v. Halkett
(1839), 3 Moo. P.C. 28. A similar immunity to that of judges
attaches to the verdicts of juries: BushelVs Case (1670), 6 St. Tr. 999;
and to words spoken by parties, counsel and witnesses in the course
of judicial proceedings.
The same immunity exists in the case of inferior courts, e.g. county Inferior
courts and magistrates' courts: Law v. Llewellyn, [1906] 1 KLB. 487, Courts-
where it was held that no action lies against a justice of the peace
in respect of defamatory words spoken by him when exercising
judicial functions. Even when a justice is sued in respect of his
performance of administrative duties, it is necessary to prove that
he acted maliciously and without reasonable or probable cause.1
When a magistrate acts outside his jurisdiction it is unnecessary to
prove malice, but no action may be brought in respect of anything
done under a conviction until the conviction has been quashed.2
The absolute protection given to members of courts acting within
their jurisdiction attaches also to members of tribunals which have
the attributes of a court, e.g. a court-martial,3 Where a tribunal does
not have the attributes of a court, its decisions and words spoken in
the course of its proceedings are privileged only in the absence of
malice, even though it is under a duty to act judicially, e.g. London
County Council when sitting to grant music licences: Royal Aquarium
and Summer and Winter Garden Society Ltd. v. Parkinson, [1892]
1Q.B.431:K. &L.202.
1 Justices Protection Act, 1848, s. 1; Everett v. Griffiths, [1921] 1 A.C. 631, at
p. 666, Crown Proceedings Act, 1947, s. 2 (5), absolves the Crown from liability
for the acts of any person discharging judicial duties or executing judicial process.
a Justices Protection Act, 1848, s. 2. See L. A. Sheridan, Protection of Justices,
14 MX.R. 267.                               s And to counsel, witnesses and parties.